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§11.37

on respondent. A copy of the answer,
and any exhibits or attachments there-
to, shall be served on the OED Direc-
tor.

(c) Content. The respondent shall in-
clude in the answer a statement of the
facts that constitute the grounds of de-
fense and shall specifically admit or
deny each allegation set forth in the
complaint. The respondent shall not
deny a material allegation in the com-
plaint that the respondent knows to be
true or state that respondent is with-
out sufficient information to form a be-
lief as to the truth of an allegation,
when in fact the respondent possesses
that information. The respondent shall
also state affirmatively in the answer
special matters of defense and any in-
tent to raise a disability as a miti-
gating factor. If respondent intends to
raise a special matter of defense or dis-
ability, the answer shall specify the de-
fense or disability, its nexus to the
misconduct, and the reason it provides
a defense or mitigation. A respondent
who fails to do so cannot rely on a spe-
cial matter of defense or disability.
The hearing officer may, for good
cause, allow the respondent to file the
statement late, grant additional hear-
ing preparation time, or make other
appropriate orders.

(d) Failure to deny allegations in com-
plaint. Every allegation in the com-
plaint that is not denied by a respond-
ent in the answer shall be deemed to be
admitted and may be considered prov-
en. The hearing officer at any hearing
need receive no further evidence with
respect to that allegation.

(e) Default judgment. Failure to time-
ly file an answer will constitute an ad-
mission of the allegations in the com-
plaint and may result in entry of de-
fault judgment.

§11.837 [Reserved]

§11.38 Contested case.

Upon the filing of an answer by the
respondent, a disciplinary proceeding
shall be regarded as a contested case
within the meaning of 35 U.S.C. 24. Evi-
dence obtained by a subpoena issued
under 35 U.S.C. 24 shall not be admitted
into the record or considered unless
leave to proceed under 35 U.S.C. 24 was
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previously authorized by the hearing
officer.

§11.39 Hearing officer; appointment;
responsibilities; review of interlocu-
tory orders; stays.

(a) Appointment. A hearing officer, ap-
pointed by the USPTO Director under 5
U.S.C. 3105 or 35 U.S.C. 32, shall con-
duct disciplinary proceedings as pro-
vided by this Part.

(b) Independence of the Hearing Offi-
cer. (1) A hearing officer appointed in
accordance with paragraph (a) of this
section shall not be subject to first
level or second level supervision by ei-
ther the USPTO Director or OED Di-
rector, or his or her designee.

(2) A hearing officer appointed in ac-
cordance with paragraph (a) of this sec-
tion shall not be subject to supervision
of the person(s) investigating or pros-
ecuting the case.

(3) A hearing officer appointed in ac-
cordance with paragraph (a) of this sec-
tion shall be impartial, shall not be an
individual who has participated in any
manner in the decision to initiate the
proceedings, and shall not have been
employed under the immediate super-
vision of the practitioner.

(4) A hearing officer appointed in ac-
cordance with paragraph (a) of this sec-
tion shall be admitted to practice law
and have suitable experience and train-
ing conducting hearings, reaching a de-
termination, and rendering an initial
decision in an equitable manner.

(c) Responsibilities. The hearing offi-
cer shall have authority, consistent
with specific provisions of these regu-
lations, to:

(1) Administer oaths and affirma-
tions;

(2) Make rulings upon motions and
other requests;

(3) Rule upon offers of proof, receive
relevant evidence, and examine wit-
nesses;

(4) Authorize the taking of a deposi-
tion of a witness in lieu of personal ap-
pearance of the witness before the
hearing officer;

(5) Determine the time and place of
any hearing and regulate its course and
conduct;

(6) Hold or provide for the holding of
conferences to settle or simplify the
issues;
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(7) Receive and consider oral or writ-
ten arguments on facts or law;

(8) Adopt procedures and modify pro-
cedures for the orderly disposition of
proceedings;

(9) Make initial
§§11.25 and 11.54; and

(10) Perform acts and take measures
as necessary to promote the efficient,
timely, and impartial conduct of any
disciplinary proceeding.

(d) Time for making initial decision.
The hearing officer shall set times and
exercise control over a disciplinary
proceeding such that an initial decision
under §11.54 is normally issued within
nine months of the date a complaint is
filed. The hearing officer may, how-
ever, issue an initial decision more
than nine months after a complaint is
filed if there exist circumstances, in
his or her opinion, that preclude
issuance of an initial decision within
nine months of the filing of the com-
plaint.

(e) Review of interlocutory orders. The
USPTO Director will not review an in-
terlocutory order of a hearing officer
except:

(1) When the hearing officer shall be
of the opinion:

(i) That the interlocutory order in-
volves a controlling question of proce-
dure or law as to which there is a sub-
stantial ground for a difference of opin-
ion, and

(ii) That an immediate decision by
the USPTO Director may materially
advance the ultimate termination of
the disciplinary proceeding, or

(2) In an extraordinary situation
where the USPTO Director deems that
justice requires review.

(f) Stays pending review of interlocu-
tory order. If the OED Director or a re-
spondent seeks review of an interlocu-
tory order of a hearing officer under
paragraph (b)(2) of this section, any
time period set by the hearing officer
for taking action shall not be stayed
unless ordered by the USPTO Director
or the hearing officer.

(g) The hearing officer shall engage
in no exr parte discussions with any
party on the merits of the complaint,
beginning with appointment and end-
ing when the final agency decision is
issued.

decisions under

§11.41

§11.40 Representative for OED Direc-
tor or respondent.

(a) A respondent may represent him-
self or herself, or be represented by an
attorney before the Office in connec-
tion with an investigation or discipli-
nary proceeding. The attorney shall
file a written declaration that he or
she is an attorney within the meaning
of §11.1 and shall state:

(1) The address to which the attorney
wants correspondence related to the in-
vestigation or disciplinary proceeding
sent, and

(2) A telephone number where the at-
torney may be reached during normal
business hours.

(b) The Deputy General Counsel for
Intellectual Property and Solicitor,
and attorneys in the Office of the So-
licitor shall represent the OED Direc-
tor. The attorneys representing the
OED Director in disciplinary pro-
ceedings shall not consult with the
USPTO Director, the General Counsel,
the Deputy General Counsel for Gen-
eral Law, or an individual designated
by the USPTO Director to decide dis-
ciplinary matters regarding the pro-
ceeding. The General Counsel and the
Deputy General Counsel for General
Law shall remain screened from the in-
vestigation and prosecution of all dis-
ciplinary proceedings in order that
they shall be available as counsel to
the USPTO Director in deciding dis-
ciplinary proceedings unless access is
appropriate to perform their duties.
After a final decision is entered in a
disciplinary proceeding, the OED Di-
rector and attorneys representing the
OED Director shall be available to
counsel the USPTO Director, the Gen-
eral Counsel, and the Deputy General
Counsel for General Law in any further
proceedings.

§11.41 Filing of papers.

(a) The provisions of §§1.8 and 2.197 of
this subchapter do not apply to dis-
ciplinary proceedings. All papers filed
after the complaint and prior to entry
of an initial decision by the hearing of-
ficer shall be filed with the hearing of-
ficer at an address or place designated
by the hearing officer.

(b) All papers filed after entry of an
initial decision by the hearing officer
shall be filed with the USPTO Director.
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